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§1002.198

(b) If the employee is not qualified to
perform the duties of the escalator po-
sition or a like position after reason-
able efforts by the employer, the em-
ployee must be reemployed in the posi-
tion in which he or she was employed
on the date that the period of service
began or in a position of like seniority,
status, and pay. The employee must be
qualified to perform the duties of this
position. The employer must make rea-
sonable efforts to help the employee
become qualified to perform the duties
of this position.

(c) If the employee is not qualified to
perform the duties of the escalator po-
sition, the pre-service position, or a
like position, after reasonable efforts
by the employer, he or she must be re-
employed in any other position that is
the nearest approximation first to the
escalator position and then to the pre-
service position. The employee must be
qualified to perform the duties of this
position. The employer must make rea-
sonable efforts to help the employee
become qualified to perform the duties
of this position.

§1002.198 What efforts must the em-
ployer make to help the employee
become qualified for the reemploy-
ment position?

The employee must be qualified for
the reemployment position. The em-
ployer must make reasonable efforts to
help the employee become qualified to
perform the duties of this position. The
employer is not required to reemploy
the employee on his or her return from
service if he or she cannot, after rea-
sonable efforts by the employer, qual-
ify for the appropriate reemployment
position.

(a)() ‘“‘Qualified”” means that the em-
ployee has the ability to perform the
essential tasks of the position. The em-
ployee’s inability to perform one or
more non-essential tasks of a position
does not make him or her unqualified.

(2) Whether a task is essential de-
pends on several factors, and these fac-
tors include but are not limited to:

(i) The employer’s judgment as to
which functions are essential;

(ii) Written job descriptions devel-
oped before the hiring process begins;

(iii) The amount of time on the job
spent performing the function;
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(iv) The consequences of not requir-
ing the individual to perform the func-
tion;

(v) The terms of a collective bar-
gaining agreement;

(vi) The work experience of past in-
cumbents in the job; and/or

(vii) The current work experience of
incumbents in similar jobs.

(b) Only after the employer makes
reasonable efforts, as defined in
§1002.5(i), may it determine that the
employee is not qualified for the reem-
ployment position. These reasonable
efforts must be made at no cost to the
employee.

§1002.199 What priority must the em-
ployer follow if two or more return-
ing employees are entitled to reem-
ployment in the same position?

If two or more employees are entitled
to reemployment in the same position
and more than one employee has re-
ported or applied for employment in
that position, the employee who first
left the position for uniformed service
has the first priority on reemployment
in that position. The remaining em-
ployee (or employees) is entitled to be
reemployed in a position similar to
that in which the employee would have
been reemployed according to the rules
that normally determine a reemploy-
ment position, as set out in §§1002.196
and 1002.197.

SENIORITY RIGHTS AND BENEFITS

§1002.210 What seniority rights does
an employee have when reemployed
following a period of uniformed
service?

The employee is entitled to the se-
niority and seniority-based rights and
benefits that he or she had on the date
the uniformed service began, plus any
seniority and seniority-based rights
and benefits that the employee would
have attained if he or she had remained
continuously employed. In determining
entitlement to seniority and seniority-
based rights and benefits, the period of
absence from employment due to or ne-
cessitated by uniformed service is not
considered a break in employment. The
rights and benefits protected by
USERRA upon reemployment include
those provided by the employer and
those required by statute. For example,
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under USERRA, a reemployed service
member would be eligible for leave
under the Family and Medical Leave
Act of 1993, 29 U.S.C. 2601-2654 (FMLA),
if the number of months and the num-
ber of hours of work for which the serv-
ice member was employed by the civil-
ian employer, together with the num-
ber of months and the number of hours
of work for which the service member
would have been employed by the civil-
ian employer during the period of uni-
formed service, meet FMLA’s eligi-
bility requirements. In the event that a
service member is denied FMLA leave
for failing to satisfy the FMLA’s hours
of work requirement due to absence
from employment necessitated by uni-
formed service, the service member
may have a cause of action under
USERRA but not under the FMLA.

§1002.211 Does USERRA require the
employer to use a seniority system?

No. USERRA does not require the
employer to adopt a formal seniority
system. USERRA defines seniority as
longevity in employment together with
any employment benefits that accrue
with, or are determined by, longevity
in employment. In the absence of a for-
mal seniority system, such as one es-
tablished through collective bar-
gaining, USERRA looks to the custom
and practice in the place of employ-
ment to determine the employee’s enti-
tlement to any employment benefits
that accrue with, or are determined by,
longevity in employment.

§1002.212 How does a person know
whether a particular right or ben-
efit is a seniority-based right or
benefit?

A seniority-based right or benefit is
one that accrues with, or is determined
by, longevity in employment. Gen-
erally, whether a right or benefit is se-
niority-based depends on three factors:

(a) Whether the right or benefit is a
reward for length of service rather
than a form of short-term compensa-
tion for work performed;

(b) Whether it is reasonably certain
that the employee would have received
the right or benefit if he or she had re-
mained continuously employed during
the period of service; and,

§1002.225

(c) Whether it is the employer’s ac-
tual custom or practice to provide or
withhold the right or benefit as a re-
ward for length of service. Provisions
of an employment contract or policies
in the employee handbook are not con-
trolling if the employer’s actual cus-
tom or practice is different from what
is written in the contract or handbook.

§1002.213 How can the employee dem-
onstrate a reasonable certainty that
he or she would have received the
seniority right or benefit if he or
she had remained continuously em-
ployed during the period of service?

A reasonable certainty is a high
probability that the employee would
have received the seniority or senior-
ity-based right or benefit if he or she
had been continuously employed. The
employee does not have to establish
that he or she would have received the
benefit as an absolute certainty. The
employee can demonstrate a reason-
able certainty that he or she would
have received the seniority right or
benefit by showing that other employ-
ees with seniority similar to that
which the employee would have had if
he or she had remained continuously
employed received the right or benefit.
The employer cannot withhold the
right or benefit based on an assump-
tion that a series of unlikely events
could have prevented the employee
from gaining the right or benefit.

DISABLED EMPLOYEES

§1002.225 Is the employee entitled to
any specific reemployment benefits
if he or she has a disability that
was incurred in, or aggravated dur-
ing, the period of service?

Yes. A disabled service member is en-
titled, to the same extent as any other
individual, to the escalator position he
or she would have attained but for uni-
formed service. If the employee has a
disability incurred in, or aggravated
during, the period of service in the uni-
formed services, the employer must
make reasonable efforts to accommo-
date that disability and to help the em-
ployee become qualified to perform the
duties of his or her reemployment posi-
tion. If the employee is not qualified
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